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of an agent, Held, incorrect, as an operator is a servant and not an agent, 
and the rule of agency has no application. Western Union Tel. Co, v. Wof- 
ford (1903), — Tex. — , 74 S. W. Rep. 943. 

The distinction between servant and agent cannot be clearly defined, but 
exists. Agency relates to transactions of business with third persons; 
service has reference to action upon or about things. Mechbm, AG. I 2. This 
division line, while generally of small importance, may become practical in 
certain instances. McCroskey v. Hamilton (1899), 108 Ga. 640, 34 S. E. Ill; 
Tete v Lanaux (1893) , 45 La. Ann. 1343, 14 So. R. 241 ; Wildner v. Ferguson 
(1889), 42 Minn. 112, 6 L. R. A. 338. 

Carrier — Refusal of Passenger to Pay Extra Farb — Assault by 
Conductor on Passbngbr While Enforcing the Company's Rules. — 
By statute, the company was required to keep its ticket office open for the sale 
of tickets for at least one hour before the departure of each passenger train, 
and a passenger entering the cars without a ticket could lawfully be charged 
five cents in addition to the ticket rate of fare. Because of the absence of the 
ticket agent, from five to ten minutes before the departure of the train, the, 
plaintiff entered the cars without a ticket, and upon demand tendered the 
conductor the regular ticket rate, explaining the circumstances. The conduc- 
tor again demanded the train fare, and upon a further refusal to pay, ejected 
the plaintiff, after a struggle, using no more force than was necessary. In an 
action for assault and battery against the company: Held, there was no 
excuse for forcible resistance, and there could be no recovery. Monnier v. 
N. Y. C. & H. R. R. (1903) — N. Y. — 67 N. E. Rep. 569. 

A passenger without a ticket must pay his fare or quietly leave the train, 
resorting to his appropriate remedy for the damages sustained, and upon resis- 
tance can recover no damages resulting therefrom, the conductor, in ejecting 
him, using no more force than is necessary. See Penn. R. R. Co. v. Connell, 
112 111. 295, 54 Am. Rep. 238; Bradshaw v. So. Boston R. R. Co., 135 Mass. 
407, 46 Am. Rep. 481; Peabody v. O. R. & N. Co., 21 Or. 121, 12 L. R. A. 823. 
The decision in the principal case was given by a divided court (four and 
three) , and the dissenting opinion is well supported, many courts holding 
"that it is not the duty of a passenger to pay fare wrongfully demanded, but 
that he may stand upon his rights." See Zagelmeyer v. C. S. & M. R. R., 
102 Mich. 214, 47 Am. St. Rep. 514; Jeffersonville R. Co. v. Rogers, 38 Ind. 
116, 10 Am. Rep. 103; Erie R. R. v. Winter, 143 U. S. 60. 

Constitutional Law — Free Speech— Distribution of Circulars.— 
An ordinance, under authority of statute, declaring unlawful the distribution 
of "dodgers, handbills, or circulars," in the city of Omaha, was enforced. 
Held, proper, as a valid exercise of the police power, and no infringement 
upon the constitutional right of free speech. Anderson v. State (1903), — 
Neb. — , 96 N. W. Rep. 149. 

The general right to life, liberty, or property, is not absolute. 
It is limited and restricted by the necessary exercise of the 
police power of the state. State v. Schlemmer (1890), 42 La. 
Ann. 1116, 10 L. R. A. 135. As was stated in the principal 
case, "a police regulation * * * is not invalid simply because 
it may affect incidentally the exercise of some right guaranteed by the con- 
stitution." The more particular right to free speech has many boundaries. 
It does not extend immunity to libel or slander, does not allow dissemination 
of immoral or obscene matter, does not permit malicious interference, nor 
does it sanction profanity, or prevent the state from dictating the conduct of 



